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Agenda
• EJ 101
• Application of EJ as part of NEPA review
• Evolution of EJ under the Biden Administration

• Washington State Developments
• Q&A
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What is Environmental
Justice?
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Environmental Hazards Disproportionately Threaten
Minority and Low-Income Communities
What is Environmental Justice?
Defined by the Environmental Protection Agency (EPA) as “the fair treatment and meaningful involvement of all people
regardless of race, color, national origin, or income, with respect to the development, implementation, and enforcement of
environmental laws, regulations, and policies.”
Communities of color are particularly vulnerable to the adverse effects of:
Air pollution

Water pollution

Drought

Environmental
carcinogens

Flooding

Extreme heat and
“heat islands”

Lead poisoning

Natural disasters

Climate change

S O U R C E EPA, Center for American Progress, CNBC, Pacific Institute, The Guardian.
Z A C H A R Y G O L D S T E I N 06/16/20
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Federal Government and
Environmental Justice
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The EJ Movement Gains National Attention
• In 1992, The EPA Office of Environmental Equity
was established (later the Office of
Environmental Justice)
• Executive Order 12898: signed by President Bill
Clinton in 1994, directs federal agencies to
identify and address disproportionately high and
adverse human health or environmental effects
of their programs, policies, and activities on
minority and low-income populations

• Presidential Memorandum cites Title VI of
1964 Civil Rights Act and NEPA
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Federal Legal Basis for EJ
• EJ Communities rely on the following
constitutional and federal statutory provisions
to advance their concerns
• Due Process Clause
• Equal Protection Clause
• Title VI of the 1964 Civil Right Act
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Legal Basis for EJ, cont.
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Legal Basis for EJ, cont.
• How implemented…
• National Environmental Policy Act (NEPA)
•

NEPA requires an agency to analyze reasonably foreseeable
impacts of Major Federal Actions on the human environment; and

•

Make advice and information on “restoring, maintaining, and
enhancing the quality of the environment” available to
decisionmakers and the public

• Executive Orders directing agency action – e.g., programs
and funding decisions
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EJ as part of NEPA
• EO 12898 and the accompanying memorandum specifically recognized the
importance of procedures under the NEPA for identifying and addressing
environmental justice concerns.
• In 1997, CEQ issued guidance to agencies: “In preparing an EIS or an EA,
agencies must consider both impacts on the natural or physical
environment and related social, cultural, and economic impacts.”
(1)

Consider the composition of the affected area

(2)

Consider relevant health data and environmental hazards

(3)

Recognize the interrelated cultural social, occupational, historical, or economic factors that may amplify the
natural and physical environmental impacts

(4)

Develop effective public participation strategies

(5)

Assure meaningful community representation in the process
(6)

Seek tribal representation in the process in a manner that is consistent with the government-togovernment relationship
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EPA’s Promising Practices
• EPA’s Promising Practices for EJ Methodologies in NEPA Reviews –
May 2016. Aside from CEQ guidance, Promising Practices remains the
primary guidance for how to conduct EJ analysis as part of NEPA

• Outlines several step process:
• Identifying low income and minority communities,
• Outreach to low income and minority communities,

• Determining if impacts are “disproportionately high and adverse” to EJ
communities,
• Determining whether those impacts are “significant” (as defined by NEPA), and
• Identifying mitigation for identified disproportionately high and adverse impacts
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Mitigation for EJ Impacts
• While assessment of impacts to EJ communities often focuses
on race and income…
• Mitigation may not rely on race as a factor in decision-making –
otherwise violates VI of the Civil Rights Act
• Tricky balancing act:
• Common approach: Look for proxies
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EJScreen
• EJScreen is the EPA’s environmental justice mapping tool
that helps to identify vulnerable communities
• Uses environmental indicators and demographic indicators to create
environmental justice indexes
• Ports and industry can use EJScreen to identify communities and potential
EJ concerns

• The EPA uses EJScreen throughout the permitting,
enforcement, compliance, and outreach programs

• Many other agencies use EJScreen in NEPA review and
permitting
8

Advances in EJ under the
Biden Administration
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Biden Administration Actions
• On January 20, 2021, as his first executive action, President Biden signed
Executive Order 13985, Advancing Racial Equity and Support for
Underserved Communities through the Federal Government, which directed
agencies to identify methods to assess equity and allocate federal
resources to advance equity.
• On the same day, President Biden signed Executive Order 13990,
Protecting Public Health and the Environment and Restoring Science to
Tackle the Climate Crisis, affirming that “where the Federal Government has
failed to meet that commitment in the past, it must advance environmental
justice.”
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Biden Administration Actions
• Executive Order, EO 14008, Tackling the Climate Crisis at Home and Abroad makes “achieving
environmental justice part of [agencies’] missions by developing programs, policies and
activities to address the disproportionately high and adverse human health, environmental,
climate-related and other cumulative impacts on disadvantaged communities.” Includes several
EJ initiatives:
• Section 220: Revives the WH Environmental Justice Interagency Council that had been created by EO
12898
• Section 221: Creates the WH Environmental Justice Advisory Council (WHEJAC) to develop
recommendations and advise the IAC and CEQ
• Section 223: Established the government-wide Justice40 Initiative with the goal of delivering 40 percent of
the overall benefits of relevant federal investments to disadvantaged communities
• Section 222(a): Directed CEQ to prepare a Climate and Economic Justice Screening Tool
• Section 222(b)&(c): Through a combination of EPA and Attorney General/DOJ, directed
increased enforcement of environmental laws for the protection/benefit of EJ communities
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Justice 40 Initiative
• Goal that 40% of overall benefits of certain federal investments flow to
disadvantaged communities
• Interim guidance from OMB, CEQ and WH Office of Climate Policy
• Categories of investments included:
• Climate change
• Clean energy and energy efficiency
• Clean transportation

• Affordable and sustainable housing
• Training and workforce development
• Remediation and reduction of legacy pollution

• Development of critical clean water infrastructure
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CEQ’s EJ Screening Tool
• The Climate and Economic Justice Screening Tool (“CEJST”): Biden directed the
Council on Environmental Quality (CEQ) to create a mapping tool to identify
communities that are "distressed.”
• Factors include expected loss of population due to climate change, traffic volumes,
exposure to bad air quality, the cost of housing, as well as health indicators such as the rate
of asthma and heart disease. Does not include race.

• CEJST primarily helps federal agencies to identify where to focus funding to implement
the Justice40 Initiative.
• By comparison, the EJScreen is frequently used for permitting, compliance,
enforcement, and outreach.

11

Enforcement
• EPA and DOJ targeting environmental enforcement in EJ communities
• DOJ created the Office of Environmental Justice within the Natural Resources
Division
• Conducting the first-ever Civil Rights Act Title VI environmental justice investigation
• EPA intends to broaden the use of Title VI to address the community environmental justice issues

• DOJ reinstated the use of supplemental environmental projects (SEPs)
• SEPs allows defendants to mitigate a portion of monetary penalties with specific projects that
benefit the environment or population affected by the violation

• Office of Enforcement and Compliance Assurance (OECA) intends to increase use
of pre-existing compliance, monitoring, and mitigation tools in
underserved communities
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The Investment Infrastructure and Jobs Act
• The IIJA integrates Justice 40 mandate

• Includes important investments to benefit environmental justice communities
• Funding for cleaning up legacy pollution ($21 billion), funding for Tribal Climate Resilience
($216 million), and a $1 billion program to reconnect EJ communities divided by highways
• Amends the Safe Drinking Water Act to provide additional funding opportunities for small and
disadvantaged communities, including for providing information about options for replacing
lead service lines for covering the costs of connecting individual households to a public water
system
• Other programs: Weatherization Assistance Program and Low-Income Home Energy
Assistance Program, energy resilience funding for rural or remote areas, broadband
deployment, contribution to the Indian Water Rights Settlement Completion Fund, Western
Water Infrastructure, and more.
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Looking Ahead
• Future legislation. In tandem with Biden’s actions, House and Senate
Democrats continue to develop legislation that would help direct
resources to, and increase environmental enforcement in,
underserved communities

• Anticipated revisions to EO 12898. As part of EO 14008, Biden
directed WHEJAC to develop recommended updates to EO 12898.
• Further implementation of Justice 40. Expect to see more federal
agencies integrating Justice 40 objectives into funding criteria and
decisions
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Washington State
Developments in
Environmental Justice
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SB 5141 Healthy Environment for All (HEAL) Act
• In 2021, Washington State lawmakers passed the HEAL Act,
recognizing that many communities experience
disproportionately greater environmental health impacts as a
result of multiple social, economic, and environmental
stressors.
• The new law aims to reduce and eliminate these disparities and to
“remedy the effects of past disparate treatment of
overburdened communities and vulnerable populations.”

23

Environmental Justice Definition
The fair treatment and meaningful involvement of all people
regardless of race, color, national origin, or income with respect
to the development, implementation, and enforcement of
environmental laws, rules, and policies. Environmental justice
includes addressing disproportionate environmental and health
impacts in all laws, rules, and policies with environmental impacts
by prioritizing vulnerable populations and overburdened
communities, the equitable distribution of resources and benefits,
and eliminating harm.
RCW 70A.02.010(8).
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HEAL Act Covered Agencies

• The HEAL Act applies to a subset of Washington state
agencies: Ecology, Health, Natural Resources, Commerce,
Agriculture, Transportation, and the Puget Sound Partnership.
• Other state agencies can “opt in” to the law.
• There is currently no “opt in” option for local and municipal
governments.
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Requirements and Deadlines
• HEAL set forth mandatory actions for covered agencies:
• Develop a Community Engagement Plan by July 2022.
• Provide an annual report to the Environmental Justice Council beginning Sept.
2022.
• Incorporate an EJ Implementation Plan into the agency Strategic Plan by Jan.
2023.
• Incorporate EJ principles into the decision process for budget development,
expenditures and grant making by July 2023.
• Publish a dashboard report on implementation beginning Sept. 2024.
• Develop a framework for consulting with federally recognized Tribes.
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EJ Assessments
• Conduct EJ assessments for “significant agency actions”
initiated after July 1, 2023.
• A “significant agency action” is defined broadly as an “action that may
cause environmental harm or may affect the equitable distribution of
environmental benefits to an overburdened community or a vulnerable
population.”
• Covered agencies must define additional significant agency actions by
July 1, 2025.

• Based on EJ assessments, covered agencies must seek to
reduce or eliminate environmental harms and maximize benefits
to overburdened communities and vulnerable populations.
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Environmental Justice Council
▪ Governor appointed individuals to serve on the Environmental Justice
Council that advises covered agencies on incorporating environmental
justice into agency activities.
▪ Statutory duties include:
▪ provide a forum for public testimony on environmental justice concerns;
▪ provide guidance to covered agencies on developing environmental justice
assessments for significant agency actions; and
▪ make recommendations to state agencies regarding actions that may cause
environmental harm or affect the distribution of environmental benefits, and therefore
should be considered significant agency actions that require environmental
justice assessments.
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Department of Health
Department of Health must maintain and develop the Environmental
Health Disparities Map

Graphic from DOH
website
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Disparities Map
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Disparities Map – Implementation
• The Disparities Map will be used in completing the
Environmental Justice Assessments (for significant
agency actions by HEAL Act covered agencies)
• Agencies may also use the Disparities Map in considering
EJ in grant and funding opportunities
• Department of Health is still developing the Disparities
Map and refining how it will be used as a grant funding
tool
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Looking Ahead – Funding
• A focus on EJ can increase grant and funding opportunities,
especially from state agencies covered by the new WA
HEAL Act, like Ecology and Transportation
• Each HEAL Act covered agency is likely to approach EJ
considerations in funding differently
• EJ considerations may serve as screening for eligibility,
impact priority or scoring for funding requests, or impact the
final decision
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Closing Observations

33

Trends
• Federal and state legislative, regulatory, and policy developments
demonstrate the importance of considering the disproportionately
greater environmental and health impacts on vulnerable communities.
• EJ will be considered in federal and state environmental reviews as well
as WA HEAL Act EJ assessments.
• EJ law and policy is rapidly evolving and has many factors and moving
parts. The interconnectivity of federal and state law and policy initiatives
will drive the development of EJ and the strategy for individual entities.
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EJ and PNWA Members
• EJ assessments can lead to a more thorough and legally defensible environmental
reviews under NEPA and the WA State Environmental Policy Act (SEPA).
• A proactive EJ approach could also increase opportunities to receive state and federal
grants and funding, and reduce litigation risk.
• As these developments continue, a prudent approach is to consider EJ principles in
long-term planning.
• Identify EJ communities in your District
• Open lines of communication with EJ communities and their representatives
• Identify means by which your projects/initiatives will reduce harm and/or benefit EJ
communities

• Understand how to translate an EJ impact assessment into legally defensible mitigation
measures
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Questions

Q&A
For additional information:
• Molly Lawrence

EPA Office of Water
▪ EPA’s Office of Water handles implementation of the Clean Water Act, Safe Drinking
Water Act, and helps implement many water infrastructure funding streams and
technical assistance programs.

▪ Radhika Fox is the Senate confirmed Assistant Administrator for EPA’s Office of
Water—and has been applauded for her previous work at the U.S. Water Alliance (a
national nonprofit that advocates for safe and sustainable water) for listening to the
concerns of environmental justice organizers and communities regarding inequitable
water infrastructure and lack of access to clean water in homes and ecosystems.
▪ Fox is leading the Biden administration’s work to incorporate environmental justice into
EPA’s water work.
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Where EJ Considerations Will be
Applied/Prioritized by the EPA
Science
Permitting
Compliance &
Enforcement

Rulemaking

Strengthen the scientific foundation for considering environmental justice in decisionmaking through research on decision support tools, adverse and cumulative impacts and
risks, innovative monitoring and solution technologies.

Consider environmental justice concerns in all appropriate EPA permitting activities, and
collaborate with state, tribal and local co-regulators, communities and permit applicants to
identify and share tools, promising practices, and approaches.
Address pollution and public health burdens caused by violations of environmental laws in the
nation’s most overburdened communities, strengthen the role of environmental justice in
EPA’s compliance and enforcement work, and enhance work with our regulatory partners in
overburdened communities.
Ensure environmental justice is appropriately analyzed, considered and addressed in EPA
rules with potential environmental justice concerns, to the extent practicable and supported
by law.
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Where EJ Considerations Will be
Applied/Prioritized by the EPA, Cont.
Federal Agencies
States & Local
Governments
Community Based
Work

Tribes &
Indigenous Peoples

Strengthen collaboration and coordination on environmental justice issues among all federal
agencies to amplify collective impact in overburdened communities. DOJ rescinded Trump
efforts to weaken Title VI enforcement.
Achieve significant environmental results and meaningful public participation in the nation’s
most overburdened and vulnerable communities in partnership with state and local coregulators; and build the joint capacity of EPA, state and local co-regulators to address
environmental justice concerns in day-to-day program work.

Achieve meaningful and sustainable improvements in overburdened areas through the
strategic deployment of Agency community-based and core programmatic resources in a
cross-agency manner that helps to build the capacity of community partners and establishes
community-based work as a routine means of achieving EPA mission.
Protect the environment and health of federally recognized tribes and indigenous peoples,
and provide them access to the Agency’s decision-making processes, so that everyone has a
safe and healthy environment in which to live, learn, work and play.
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The Investment Infrastructure and Jobs Act
▪ The Investment Infrastructure and Jobs Act amends the Safe Drinking Water to
provide additional funding opportunities for disadvantaged communities.
▪ Section 50104 amends the Safe Drinking Water Act to provide additional funding
opportunities for small and disadvantaged communities, including for providing
information about options for replacing lead service lines for covering the costs of
connecting individual households to a public water system .
▪ Section 50216 provides that within two years, the EPA will identify historical
distributions of funds to small and disadvantaged communities and new opportunities
to improve the distribution of funds to low-income, rural, and minority communities.
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▪ EPA’s Office of Water. Under the direction of
Assistant Administrator Radhika Fox, is expected to
undertake policy developments focusing on
inequitable water infrastructure and lack of access
to clean water in homes and ecosystems.
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Looking Ahead – General Considerations
▪EJ considerations factor into municipal water activities, including:
▪Siting facilities
▪Service areas
▪Environmental reviews and assessments
▪Long-term planning—HEAL Act does not apply to municipal water
suppliers currently
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