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PRESENTATION OVERVIEW

• Tribes:  Who, what, where

• The role of Tribes in environmental 

permitting

• The impact of Tribes on proposed projects

• Tribal engagement

• Opportunities for partnerships
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TRIBES OF THE PACIFIC NORTHWEST

• There are 29 federally recognized Indian 

tribes in Washington (21 with treaty rights)

Chehalis 
Colville
Cowlitz
Hoh
Jamestown S’Klallam 
Kalispel
Lower Elwha Klallam 
Lummi
Makah 
Muckleshoot 
Nisqually

Nooksack
Port Gamble S’Klallam 
Puyallup
Quileute
Quinault
Samish
Sauk-Suiattle 
Shoalwater Bay 
Skokomish
Snoqualmie 
Spokane

Squaxin Island 
Stillaguamish 
Suquamish
Swinomish
Tulalip
Upper Skagit
Yakama



TRIBES OF THE PACIFIC NORTHWEST

• There are 9 federally recognized Indian 

tribes in Oregon (4 with treaty rights)

Burns Paiute of Harney County
Confederated Tribes of Coos, Lower Umpqua and Siuslaw Indians
Confederated Tribes of Grand Ronde
Confederated Tribes of Siletz
Confederated Tribes of Umatilla Reservation
Confederated Tribes of Warm Springs
Cow Creek Band of Umpqua Indians
Coquille Indian Tribe
Klamath Tribes



TRIBES OF THE PACIFIC NORTHWEST

• There are 5 federally recognized Indian 

tribes in Idaho (3 with treaty rights)

Coeur d’Alene Tribe
Kootenai Tribe
Nez Perce Tribe
Shoshone-Bannock Tribe
Shoshone-Paiute Tribe



COLUMBIA RIVER TREATY TRIBES

• Confederated Tribes and 
Bands of the Yakama 
Nation

• Confederated Tribes of 
the Warm Springs 
Reservation of Oregon

• Confederated Tribes of 
the Umatilla Indian 
Reservation

• Nez Perce Tribe



THE STATUS OF TRIBES

• Independent, separate sovereigns

• Tribes retain all aspects of their 

sovereignty except those withdrawn by 

Congress or inconsistent with overriding 

federal interests.  Washington v. 

Confederated Tribes of Colville 

Reservation, 447 U.S. 134 (1980).



TRIBAL SOVEREIGNTY

• Tribes have inherent authority to exercise 

sovereign powers to protect health and 

welfare of Tribal members

• Treaties, federal statutes and executive 

orders reserving rights of Tribes in lands, 

waters and natural resources both on- and 

off-reservation



TRIBAL ENVIRONMENTAL ROLE

• Regulatory/Permitting Agency

• Enforcement Agency

• Coordination and Consultation

• Trust Beneficiary

• Property Owner

• “Citizen”



SOURCE OF AUTHORITY

• Statutory Authority

– Federal Law

– Tribal Law

• Reserved Rights

• Treaty Rights

• Federal Government’s Trust Responsibility 



DELEGATED AUTHORITY

• Delegation of federal authority under 

environmental statutes such as CWA, CAA, 

CERCLA 

– CERCLA remedial and NRD authorities

– “Treatment as State” authority: implement, 

enforce federal environmental statutes

• CWA § 401 Certification

• Tribes may adopt and enforce tribal 

resource protection statutes



STATUTORY ROLE

• State and federal statutes may provide role 

for tribes 

– Mandatory statutory coordination and 

consultation

• National Historic Protection Act §106

• NEPA Council on Environmental Quality (CEQ) 

regulations, 40 CFR Part 1500 

– Review and comment on pre-publication drafts

• Government-to-Government Relationships 

(among the three sovereigns)



RESERVED RIGHTS

• Rights created when the United States 
reserved land from the public domain for an 
Indian reservations
– Winters Doctrine:  when Congress created an 

Indian reservation, it also impliedly reserved water 
sufficient to fulfill the purpose of the reservation.  

• In the context of a tribal treaty, if a tribe did 
not specifically give up a right to something 
in the treaty, it was reserved and still belongs 
to the tribe



TREATY RIGHTS

• By the 1850s, federal Indian policy had 

evolved from the removal and relocation 

era (forcibly pushing westward to “Indian 

Territory”) to the reservation era

– separating Indians from settlers onto small 

and remote reservations to both protect, 

confine, and civilize Indians

– Nearly 300 reservations were established by 

tribal governments and the United States 



TREATY RIGHTS

• From 1854-1855, Washington territorial 

Governor Isaac Stevens negotiated five 

treaties with the tribes in what is now 

western Washington

• In 1855, Stevens and Territorial 

Superintendent of Indian Affairs Joel 

Palmer negotiated treaties with tribes of 

eastern Washington and Oregon



TREATY RIGHTS

• Under the treaties, tribes ceded more than 
64 million acres of land and moved to 
small, remote reservations

• Most treaties reserved certain rights

– Health care

– Protection from attacks by settlers

– Fishing in all usual and accustomed areas

– Hunting in all open and unclaimed areas

– Travel (Yakama and Nez Perce)



TREATY RIGHTS

• “Like any treaty between the United States 

and another sovereign nation, a treaty with 

Indians is the supreme law of the land and 

is binding on states until Congress limits 

or abrogates the treaty.” Antoine v. 

Washington, 420 U.S. 194, 201, 95 S. Ct. 

944, 43 L. Ed. 2d 129 (1975), U.S. CONST. 

art. VI



TRUST RESPONSIBILITY

• The federal government bears a special 

trust responsibility to protect the interests 

of Indian tribes, including protecting tribal 

property and jurisdiction



TRUST RESPONSIBILITY

• Any federal government action is subject 

to the United States’ trust responsibility to 

Tribes.  Nance v. EPA, 645 F.2d at 711 

(9th Cir.), cert denied, 454 U.S. 1081 

(1981)



TRUST RESPONSIBILITY

• The trust responsibility has been codified 

to impose a duty on federal agencies to 

coordinate and consult with tribes when 

tribal resources are or may be impacted  

– Additional coordination and consultation 

obligations have been created by Presidential 

Memoranda, Executive Orders, and agency 

policies



TRIBAL IMPACTS ON PERMITTING

• Any project with a federal nexus requires 
coordination and consultation with Indian 
tribes, protection of treaty rights

• More and more frequently, state
governments’ commitments to 
government-to-government relationships 
with tribes have afforded tribes a 
substantive (rather than just procedural) 
impact on state permit decisions
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TRIBAL IMPACTS ON PERMITTING

• Do not underestimate the potential of a 

tribe to influence agency decision-making 

and impact a project that affects tribal 

resources

• Although formal consultation is done by 

the government, there are opportunities 

for outreach to tribes, bridge-building

• Develop a strategy early on



TRIBAL ENGAGEMENT

• Engagement is different from consultation.

• Tribal engagement should be part of the 

permitting strategy for any project that 

impacts tribal lands or resources

• Tribal engagement is part of the 

government relations plans of an ever-

increasing number of public ports in 

Washington



TRIBAL ENGAGEMENT
Northwest Seaport 
Alliance - maritime 
access and impact 
mitigation 
agreements



TRIBAL ENGAGEMENT

• The 2018 Port of Vancouver Strategic Plan 

Update included a SWOT (strengths 

weaknesses, threats, and opportunities) 

analysis.

– “Seek opportunities for partnerships 

(economic development agencies; private 

developers; utility agencies; tribes).”

– “Improve Tribal-Port collaboration.”

Source:  R:\9085.14 Port of Vancouver\Document\01_2018.4.9 Strategic Planning Consulting\SWOT Findings Combined Final.docx



TRIBAL ENGAGEMENT

Photo Credit:  Amanda Cowan/The Columbian

Photo Credit:  Amanda Cowan/The Columbian

Port of Vancouver 
Terminal 1 / 
Vancouver Landing



TRIBAL ENGAGEMENT

• Every tribe is different.

• Be respectful.  Treat Tribal leaders the way 

that you would treat state and federal 

government leaders, elected officials, or 

CEOs of major corporations.

• Learn who the decision-maker(s) is(are) 

and who is empowered to speak for the 

Tribe.



TRIBAL ENGAGEMENT

• Tribal positions on proposals may change 

with changes in government/elections 

(just like federal and state elections).

• Tribal positions may be influenced by 

something completely out of your control, 

such as a strained relationship with the 

agency responsible for consultation, or 

another project’s impacts.



TRIBAL ENGAGEMENT

• Whether or not a state or federal agency 
conducts consultation, establishing your own 
internal tribal engagement plan will be 
essential to moving consultations forward, 
whether by the applicant, or by the Federal 
agency. 

– Sometimes consultations go sideways because an 
agency did not properly or effectively engage 
with the Tribe. With the right team (or 
relationships) in place, you may be able to get 
back on track.



TRIBAL ENGAGEMENT

• Listen.

• Be patient.  Understand that engagement 

is not a quick process, or a one-and-done 

event.  It takes time and commitment.

– Your project schedule may not mesh with the 

Tribe’s schedule.  Build in extra time.



TRIBAL ENGAGEMENT

• Silence ≠ agreement. 

– Understand and respect the Tribal decision-

making process.

• Hire a professional.  If your organization 

does not have tribal engagement 

experience, hire someone who does, and 

train your staff.



TRIBAL PARTNERSHIPS

Source:  The Economic & Community Benefits of Tribes in Washington (Washington Indian Gaming Association, 2022) 



TRIBAL PARTNERSHIPS
• Under the Native American Business Development, 

Trade Promotion and Tourism Act of 1999, Tribes and 
their Tribal corporations are eligible to apply for status 
as a Foreign-Trade Zone (“FTZ”). 
– Allows deferral of duties on imported merchandise until 

the imported merchandise leaves the FTZ and enters the 
commerce of the United States. 

– Lower duty rates could entail significant cost savings for 
manufacturers or assemblers of products in which the 
component part has a higher duty rate than that of the 
completed product (i.e., inverted tariffs). 

• Other economic benefits include tax breaks given to 
employers setting up in a rural FTZ, because all tribal 
lands are considered rural development zones.
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TRIBAL PARTNERSHIPS

Source: Port of Tacoma – SSA Pacific – Marine View Ventures S.E. Blair Terminal Development Memorandum of Understanding (January 8, 2013).



CLOSING

• Do not underestimate the importance of 
engagement with Tribes. 

– Building support (or at least non-opposition)

– Informing and enriching projects

• Do not assume the federal or state agency 
will do it (or do it well).  Plan ahead.

• Look for opportunities for partnerships as 
Tribes seek opportunities for 
diversification.



Questions?



Connie Sue Martin

csmartin@schwabe.com

206-407-1556 direct

206-331-7337 cell

mailto:csmartin@Schwabe.com

