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Revised ESA Rules
​Published for Public Comment

The Trump Administration directed federal agencies including NOAA Fisheries
(NMFS) and U.S. Fish & Wildlife Service (USFWS) to revise regulatory
rulemakings with the goals of reducing regulatory burdens, reigning in
perceived agency overreach, and bringing the agencies into compliance
with recent Supreme Court decisions. On November 19, the Administration
published draft rules for the public to review. On November 21, the revised
rulemakings were formally publised in the Federal Register for public
comment.

Background
In 2022, NOAA Fisheries and the U.S. Army Corps of Engineers
entered into a agreement through a Memorandum of Resolution.
This Memorandum changed the interpretation of the environmental
baseline and required additional mitigation (conservation offsets) for
maintenance of existing structures under the Endangered Specied
Act (ESA) Section 7 consulation process for permits. This led to delays
and higher costs as virtually all port and marina maintenance
projects were required to complete formal consultation and pay
excessively high mitigation costs to maintain existing infrastructure.

When the Memorandum was questioned as "Administrative
Rulemaking" by Rep. Cliff Bentz (R, OR-2), NMFS and USFWS quickly
published a formal Interagency Cooperation rulemaking in 2024. The
rulemaking adopted the new interpretation of environmental
baseline and required conservation offsets (mitigation) for
maintenance of existing structures. The agencies refused to extend
the public comment period and acknowledged in the final rule that
they essentially ignored public comments and finalized the rule as
they initially published it.

In addition to ESA Section 7 Interagency Cooperation rulemaking
revision, rule revisions to ESA Section 4 for clarifying listing species
and their critical habitat, Section 4(b)(2) on exclusions for critical
habitat and Section 4(d) elimination of the "blanket rule" and instead
require rules specific to each individual threatened species were
also published.
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The Revised ESA Rules Published in the Federal Register
On November 21, the following rules were published in the Federal
Register for a 30 day public comment period. To review and
comment by December 22nd, click the links below:

ESA 7 Interagency Cooperation
ESA 4 Listing Endangered and Threatened Species and
Designating Critical Habitat
ESA 4(b)(2) Critical Habitat
ESA 4(d) Endangered and Threatened Wildlife and Plants

According to the U.S. Fish & Wildlife Service, the Interagency
Cooperation rule, "The services jointly propose to return to the 2019
consultation framework by reinstating definitions of 'effects of the
action' and 'environmental baseline,' removing the 2024 'offset'
provisions and restoring section 7 procedures consistent with the
statutory text. These changes respond directly to the Supreme
Court’s decision in Loper Bright Enterprises v. Raimondo, which
overturned the Chevron deference standard and reaffirmed that
agencies must adhere strictly to the law as written." This appears to
move in a positive direction. However, PNWA seeks membership
opinion and any concerns with this rule revision.

PNWA strongly encourages members to provide comment letters,
particularly on the Interagency Cooperation Rulemaking, by the
December 22nd deadline and copy Dena Horton on your
comments.

Although the 2025 rulemakings should superscede the 2022
Memorandum, PNWA and others continue to advocate for the
Corps and NOAA to rescind the Memorandum. To read the letter
sent to the Corps and NOAA, click here.

PNWA Executive Director Neil Maunu is seeking a meeting with the
Assistant Secretary of the Army for Civil Works (ASA-CW) Adam Telle
or Principal Deputy Lee Forsgren in early December in Washington,
DC and will reiterate our desire for the Memorandum to be formally
rescinded among other PNWA priorities.

If you have any questions, reach out to Dena Horton. 

Pacific Northwest Waterways Association

PNWA has over 150 members, including ports, barge companies, steamship operators,
grain elevator operators, agricultural producers, electric utilities, irrigation districts, cruise
lines, and union labor throughout Oregon, Washington, and Idaho. The Pacific
Northwest Waterways Association is a non-profit, non-partisan trade association of ports,
businesses, public agencies and individuals who support navigation, energy, trade and
economic development throughout the region. Learn more at www.pnwa.net.
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